
STATE OF NEI,{ YORK

STATE TAX CO},IMISSION

In the Matter of the Petit ion
o f

Frost  and Sul l ivan,  Inc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Art icle 94 of the Tax law for
the Years Ending 7 l3t l74-7/3I /76.

AFF]DAVIT OF UAITING

St.ate of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says thaL she is an
employee of the DepartmenL of Taxation and Finance, over 18 years of age, and
t^hat on the 16th day of Septernber, 1983, she served the within notice of
Decis ion by cer t i f ied mai l  upon Frost  and Sul l ivan,  fnc. ,  the pet i t ioner  in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper  addressed as fo l lows:

Frost  and Sul l ivan,  Inc.
c/o Mary Kearns
106 Ful ton Street
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post. off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petit ioner
herein and that the address seL forth on said wrapper is the last known address
of  the pet i t ioner .

0ATI{S PURSTIANT T0 TAX IJAI9
sllilrror't ].7.1

Sworn to
19!h day

before me this
of  September,  1983.

nrzED T0 ADMINISTSR



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Fros t  and Su l l i van ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9A of the Tax Law for
t h e  Y e a r s  E n d i n g  7 / 3 1 1 7 4 - 7 1 3 7 1 7 6 .

MFIDAVIT OF MAITING

St.ate of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that. she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 16th day of September, 1983, she served the within notice of
Decision by cert i f ied mail upon Harvey Tant.on the representative of the
petit ioner in the within proceeding, by enclosing a true copy thereof in a
secure ly  sealed postpaid wrapper  addressed as fo l lows:

Harvey Tanton
Harvey Tanlon & Co.
6  E .  43 rd  S t .
New York, NY 10006

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a
(post  o f f ice or  o f f ic ia l  deposi tory)  under  the ex i lus ive care and cu i lody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is Lhe representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

AUTHORIZED TO ADMINIST
OATHS PURS1JANT TO TA.f i'AW
SECTION I74

Sworn to before me this
th day of  Sept .ember,  1983

0.s



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 16,  1983

Frost and Sull ivan, Inc.
c/o llary Kearns
106 Fulton Street
New York, NY 10038

Dear  Ms .  Kearns :

P1ease take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of review at the administrative level.
Pursuant to sect. ion(s) 1090 of the Tax Law, any proceeding in court to review
an adverse decision by the Sfate Tax Commission can only be insLituted under
Article 78 of the Civi l  Practice law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of  th is  not ice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building //9 State Campus
Albany, New York 72227
Phone 1f (518) 457-2070

Very t.ruly yours,

STATE TAX COMMISSION

Petit ioner' s Representat ive
Harvey Tanton
Harvey Tanton & Co.
6  E .  43 rd  S t .
New York, NY 10006
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

FROST & SUIIIVAN, INC.

for Redeterminat ion of a Def ic iency or for
Refund of Corporat ion Franchise Tax under
Art ic le 9A of the Tax Law for the Fiscal years
Ended Ju ly  31 ,  1974,  Ju ly  31 ,  1975 and Ju ly  31 ,
t 9 7 6 .

DECISION

Pet i t ioner ,  F ros t  &  Su l l i van ,  Inc . ,  106 Fu l ton  St ree t ,  New York ,  New York ,

10038 f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

corporat ion franchise tax under Art ic le 9A of the Tax Law for the f iscal  years

ended July 31 ,  
'J.974, 

July 31, 1975 and July 31, 1976 (Fi le No. 24658).

Pet i t ioner has waived a formal hearing and submitted i ts case for decision

by the State Tax Commission based on the ent ire f i le.  After due considerat ion,

the Connission renders the fol lowing decisi .on.

ISSUE

Whether pet i t ioner was ent i t led to the investment tax credit  provided by

sect ion 210.72 of the Tax law with respect to certain assets i t  aquired during

i t s  f i s c a l  y e a r s  e n d e d  J u l y  3 1 , 7 9 7 4 ,  J u l y  3 1 ,  1 9 7 5  a n d  J u l y  3 1 , 1 9 7 6 .

FINDINGS OF FACT

1. 0n JuIy 1, L977 ,  the Audit  Divis ion issued three ( l )  separate Statements

of Audit  changes to pet i t ioner,  Frost & sul l ivan, Inc.,  pertaining to the

p e t i t i o n e r ' s  f i s c a l  y e a r s  e n d e d  J u l y  3 1 ,  1 9 7 4 ,  J u l y  3 1 ,  1 9 7 5  a n d  J u l y  3 L , 1 9 7 6 ,

respect ively,  and indlcat ing a recomputat ion of pet i t ionerrs corporat ion

f ranch ise  t .ax  l iab i l i t y  fo r  each f i sca l  year ,  as  fo l lows:



YEAR

EYE 7 /3r/74
FVn 7/3t/7s
Fyr, 7 137/76

TOTAI,
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DEF]CIENCY NI]MBER

c7  70701028C
c77A701027C
c"t la707a26c

TAX DEFICIENCY

$3 ,25 t . 27
368 .00
594 .  00

w
2. Not ices of Def ic iency dated August.  23, !977 were issued to pet i t ioner

by the Audit .  Divis ion, assert ing tax due as shown on the above Statement of

Audit  Changes, plus interest.  Two such not ices, pertaining to the f iscal  years

ended Ju ly  31r  1975 and Ju ly  31 ,  7976,  respec t ive ly ,  a re  conta ined in  the  f i le .

No such not ice for the f iscal  year ended July 31, 1974 is contained in the

f i le.  However,  an aff idavi t  of  j -ssuance and mai l ing of a not ice of def ic iency

for the f iscal  year ended July 31, L974 is contained in the f i le,  and pet i t ioner 's

pet i t ion protests,  inter al ia,  assessment number C77O7IO128C. Pet i t ioner has

raised no issue with respect to the issuance or receipt of  a Not ice of Def ic iency

for  the  f i sca l  year  ended Ju Iy  31 ,  L974.

3. The Statement of Audit  Changes issued to pet i t ioner for f iscal  year

1974 explained the addit ional tax asserted as due for this year as fol lows:

"[a]  net operat ing loss deduct ion cannot be appl ied to a
federal  operat ing loss. Disal lowed investment credit
because you are not in the product ion of goods by manufac-
tur ing. Al ternat. ive tax appl ies .  r '  .

The Statements of Audit  Changes for f iscal  years 1975 and 1976 explained the

addit ional tax asserted as due for these years resulted from the disal lowance

of  inves tment  c red i ts  c la imed fo r  each year  ($368.00  fo r  1975;  $594.00  fo r

7976) on the basis that pet i t ioner \ , i ras not engaged in the product ion of goods

by manufacturing.

4. With respect to f iscal  yeat 
.1974, the pet i t ion protests only the

disal lowance of the investment tax credit ,  and the Audit  Divis ion's answer

aff i rmatively al leges that.  pet i t . ioner does not protest the Audit  Divis ion's
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method of recomputat ion ( insofar as such recomputat ion includes a Federal

operat ing loss but excludes a net operat ing loss Ideduct ion] as claimed by

pet i t ioner ) .  Accord ing ly ,  on ly  tha t  por t ion  o f  the  asser ted  de f ic iency  fo r

f iscal  year I974 pertaining to the disal lowed investment tax credit  is contested

by pet i t ioner and remains at issue.

5. Pet i t ioner was incorporated under the laws of the State of Maine

september 8, 1969, began doing business in New York on the same date, and

its New York State Corporat ion Franchise Tax Reports (Forms CT-3) for the

f isca l  years  a t  i ssue l i s ts  i t s  p r inc ipa l  bus iness  ac t iv i t y  as  " repor t ing

serv icer t .

6.  Pet i t ioner is pr incipal ly engaged in the publ ishing of 200-300 page

industry studies prepared by a staff  of  senior analysts and by industr ial

consulLants. Each report  includes a forecast of market size by product,  and

market share by company and by "end use".  The reports include forecasts of

technological  and f inancial  developments, and anaLyze selected segments of

var ious industr ies including, but not l imited to,  data processing, communicat ions,

food,  p las t i cs ,  po l lu t ion ,  ins t rumenta t ion ,  med ica l ,  aerospace,  oceanography ,

op t ics r  paper ,  educat ion ,  energy ,  chemica l ,  consumer  p roduc ts ,  le isure  t ime,

f inancial  services and transportat ion.

7. Assets acquired by pet i t ioner during the f iscal  years at issue included

the fol lowing equipment as l isted on schedules attached to pet i t ioners'  Lax

re turns  fo r  these f i sca l  vears :

on

on

FYE 7 /37 /74 :

Descript ion of Property

Thomas A 10 Col lator
IBM - CPO & Related Equipment
Pitney Bowes - Postage Meter
Pitney Bowes Folding l{achine & Attachment

Date Acquired

10 /73
3 /7  4
3 /74
3 /7  4
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Pitney Bowes Bulk MaiI Machine
Addressograph Mult i l i th
Pitney Bowes Col lator

FYE 7 /31175:

Descript ion of Property

Folding Machine
Rolling Unit
Air  Compressor
Mailing Equipment

FYE 7  /3L /75 :

Mailing Equipment
Computerized Typewriter Machine
Offset Plat.e Processing Machine
Keypunch Verifier Machine
Brunning Machine

4/ t  +
3/7 4
7  /74

Year Acquired

(1e)  7s
(19)7s
(1e)7s
(1e)7s

r0/3r l7s
4 /30 /76
s/3r /76
7  / 37 /76
7  /31 /76

8. Pet i t ioner provided the fol lowing explanat ion in support  of  i ts

assertion that the above-equipment should qualify for the investment tax credit

a l lowed by  sec t ion  210.12  o f  the  Tax  Law:

" [d ]u r ing  the  f i sca l  years  ended Ju ly  31 ,  1974,  7975 & 1976
Frost & Sul l ivan, fnc. acquired assets which i t  used in the
assembly process of the above mentioned reports.  Specif ical ly
during f iscal  1974 the conpany acquired IBM equipment used
for stor ing, col lat ing and assembling data in i ts reports.
All of the other equipment indicated on form CT-46 was
direct ly related to this assembly process. During f iscal
1975, the acquisi t i -ons included folding and mai l ing equipment;
both of which are an integral  part  of  the manufactur ing
process. The f iscal  1976 purchases included a computer ized
typewri ter and keypunch veri f ier,  both of which are used as
a direct part  of  the manufactur ing process

CONCIUSIONS OF I.AW

A. That subdivis ion 12 of sect ion 210 of the Tax law provides an investment

tax credit  for corporate taxpayers with respect to tangible personal property

and other tangible property,  including bui ldings and structural  components of

bui ldings, which are depreciable pursuanL to sect ion 167 of the Internal

Revenue Code, have a useful  l i fe of four years or longer,  are acquired by
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purchase as def ined in sect ion 179(d) of the Code, have a si tus in New York and

are pr incipal ly used by the taxpayer in the product ion of goods by ( inter al ia)

manufactur ing, processing or assembling. Paragraph (b) of said subdivis ion

s ta tes  tha t :

" I f ]or purposes of this paragraph, manufactur ing shal l  mean
the process of working rar{ mater ials into wares sui table
for use or wlr-ich gives new shapes, new quality or new
combinations to matter which already has gone through some
ar t i f i c ia l  p rocess  by  the  use  q f  mach inery ,  too ls ,  app l iances
and other simi lar equipment."

B. That pet i t ioner has fai led to explain with any specif ic i ty ei ther the

met"hod by which i t  I 'assembles" i ts reports,  the act iv i ty which occurs during the

"process of assembling and/or manufactur ingf i ts reports,  or the role played in

this ' rproce$srr by the equipment l isted in Finding of Fact "7".  The information

prov ided by  pe t i t ioner  (seq F ind ing  o f  Fac t .  "8 " )  asser ts  on ly  tha t  the  I .B .M.

equipment acquired in f iscal  yeax lg74 is used to store, coI- late and assemble

data for the reports,  and that the addit ional equipment acquired in f iscal

years 1974 t l : . raugh 1976 ( including mai l ing and folding equipment) is direct ly

related to this t tassemblytt  process or is a direct part  of  the t tmanufactur ing' t

process. No descript ion of the actual I 'assemblytt  or rrmanufactur ing" process is

included. Accordingly,  pet i t ioner has fai led to provide suff ic ient evidence to

establ ish that ei ther the equipment l isted herein or the act iv i ty in which

pet i t ioner is engaged const i tutes a proper basis for ent i t lement to the investment

tax credit  within the meaning and intent of  sect ion 2'1.0.12 of the Tax law.
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C.  That  the  pe t i t ion  o f  Fros t  &  Su l l i van ,  Inc . ,

Not ices  o f  Def ic iency  asser t ing  tax  due o f  $4  ,213.27  ,

interest as may be lawful ly owing, axe sustained.

DATED: Albany, New York STATE

/ 161993

is hereby denied and the

together with such

TAx COMMISSION

PRESIDENT


